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Fairness Opinions Provide Added Security

ecause the definition of "fairness" depends onthe facts of each case, boards of

directorsandather fiduciaries oftenre y onanindependent financia advisor to

assist theminther reviewdf aproposed transaction. Wilethe preparation of a
fairness opinionis aconpl ex process, thefinancia advisor'srad efocuses onthree nain
issues: 1) thevalue of thefinanciad considerationreceivedor paid, 2) theterns ad
structure of thetransaction, and 3) the sharehd der val ue under apatentialy dfferent
scenari o than t he one under revi ew
TYPES OF OPINIONS

Transactions thet typicallyrequireafai rness opi nionincl ude nergers andacqui siti o,

| ever aged buyout s, financing, spin-offs, divestitures, enpl oyee st ock omnershi p pl ans
(B33%s), adtransfers of assets between affiliates. The fd | owng are sone exanpl es of
recent engagenent s i n whi ch we were asked to provi de a fai rness opi ni on.

Acquisition - Thistransactioninvo vedtwo pudicly traded rea estate invest nent

trust (FAT) conpenies. V@ advisedthe seller astothefarness of the offer price

vhi ch consi sted of either @) all cash, or ) aconhination of cashd ongwth senior

debt and converti bl e subordi nat ed debt i ssued by the buyer. V& anal yzed not only
the econonmic i npl i cations of the transaction, but al so revi ened t he nerger and

fi nanci ng docunent's. The board of directors neededthefairness opinioninorder to
protect thensel ves fromany di ssi dent sharehd ders.

Transacti on between affiliates - Innany instances, a delt i ndenture

requires afairness opinionincomectionwthany affiliatetransacti on exceed ng
acertanddla anount. Thisistypicalyreqiredinorder toprotect |enders from
any fraudul ent conveyance (an i nst ance whereby a borrover transfers assets

whi ch nay undermne the positionof thelenders). Inthis particu ar transaction,

or ciet vantedtotransfer cartanpreferredstocks it hddtoaseparaelegd etity
inreturnfor cashandanateissued by the neWy forned | egal ertity.

Transactions wth rel ated parties - Vlenatransactioninvo ves are ated party,
suwchasadrector, president o investor, afairnessopinionis neededtoprotect the
d rectors frombei ng accused of unfai r i nsider deal i ngs. Recently, we provided a
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fai rness opi ni onvhen conpani es transferredinternet-rel ated assetstoathird
conpany (i n exchange for preferred stock inthe newentity) that was bei ng forned
by nanagers of the other two conpani es. Qne of the investors inthe newentity vas
asoaninvestor inthe other two entities. @ concern vas whether sone of the

shar ehol ders vho were not participating inthe newventure woul d be depri ved of
the benefit of the transferred assets, and whet her the conpany woul d recei ve fair
val ue for the assets that were effectively being sd d

Fnancing - Qr client neededadditiond capita inorder tofudits operations. A
naj ority sharehd der vas willingtoinvest addtional capital intheformof convertible
preferred stocks. Vi were hired by the conpany to provi de an i ndependent
evd uationof theterns and structure of the proposed financing, andits inplication
onthe exi sting nnority sharehol ders. W had to consi der not only whether the
proposed i nvest nent was fair to the conpany, but al so whet her the consi derati on
dgvenvesfar rdaivetod!l theaher dasses.
PROCESS
Feparingafarnessopnionentailsduediligence by the val uationprofessiond . The
process i nvol ves i nt ervi ew ng the conpany' s nanagenent asve |l asitsled advisars,
reviewngall legd docunents, and yzinghistorical statenents, and assessi ng busi ness pl ans
and financial projections. The nethod of exchange nay present special consi derati ons. For
exanpl e, if paynent was a convertible note, thevalidity of the note nust be deternined.
I's the issui hg conpany abl e to servi ce the not €? Howdoes conversion, if applicabl e,
inpect the ather classesinthecapitd structure?
The financial anal ysi s nay i nvol ve one or nore of the fol | owng nethods: the
di scount ed cash f1 owappr oach, the conparabl e publ i ¢ conpani es approach, and the
conpar abl e transact i ons approach. The di scount ed cash f | owappr oach consi ders the
rel evant pro ected cash fl ons vihi ch are then di scount ed back to the present using the
correspondi ng di scount rate. The conparabl e publ i ¢ conpani es appr oach i nvol ves an
anal ysi s of conpar abl e conpani es usi ng defi ned fi nanci a parangeters. Mana ysisis
conpl eted for each conpany and conpared to the subj ect conpany in order to obtain a
relativeval ue. FHnaly, the conparabl etransacti ons approach revi evs vari ous transacti ons
that are conparabl e tothe transacti on under revi ew
THE IMPORTANCE OF INDEPENDENCE
Itiscritica thet theprovider of the fa rness opinionbeindependent inorder toavad
any perceived conflict asinterpreted by the courts. Innany i nstances, the financia advi sor
woinitiatedthetransaction nay not bewell suitedto provide such afairness opi ni on due
toitsnateria relationshipwththe conpany. For noreinfornati onregard ngfai rness
opi nions, contact VessimAbourjeili at 213624-4170 or Neil Kelly at 609 243-7013. VR
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